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Memorandum 2002-38

New Topics and Priorities

BACKGROUND

It is the Commission’s practice annually to review the topics assigned to it for

study, consider suggested new topics, and determine priorities for work during

the coming year. The Commission’s enabling legislation identifies two categories

of topics assigned to the Commission — those which the Commission selects and

lists in its calendar of topics for study (provided they are thereafter approved by

the Legislature), and those which the Legislature refers to the Commission for

study. Gov’t Code § 8293.

This memorandum reviews the status of studies assigned to the Commission

to which the Commission may wish to give priority during the coming year, and

summarizes suggestions we have received for new topics that should be studied.

The memorandum concludes with staff recommendations for allocation of the

Commission’s resources during the coming year.

The following letters, email communications, and other materials are attached

to and discussed in this memorandum:

Exhibit p.
1. Calendar of Topics ........................................... 1
2. Stephen D. Bradbury, California Judges Association ................ 4
3. Edmund L. Regalia, Commissioner .............................. 5
4. Dibby A. Green, Certified Legal Assistant Specialist.................11
5. Patricia Conrey, Sun City, AZ ..................................17
6. Gerald H. Genard, Danville ....................................21
7. Larry Stirling, Judge, San Diego County Superior Court .............24

The staff has also been informed by others that they intend to submit project

proposals. We will supplement this memorandum if their communications are

received in time for consideration at the Commission meeting.

It is worth stating at the outset that the staff is negative towards the concept

of the Commission taking on any new projects or activating any new priorities.

We are currently overwhelmed with work, with far too many major projects
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underway simultaneously, and more in the pipeline. This is at a time when our

resources are severely reduced. We have suffered a 15% budget reduction for the

current fiscal year, causing us to lay off our administrative assistant and reduce

our legal staff by one position. The Department of Finance has indicated that we

need to plan for the likelihood of an additional 20% budget cut for next fiscal

year. That will necessitate further severe personnel reductions (unless state

revenues unexpectedly revive, or we are able to save our budget through

legislative action).

REVIEW OF LAST YEAR’S DECISIONS

Last Year’s Decisions

At its last annual review of new topics and priorities, the Commission

decided that during 2002 it would (1) request no legislative authority to study

new topics (other than to expand the scope of the criminal sentencing project), (2)

take up previously assigned topics whenever background studies for those topics

are delivered by consultants, and (3) attempt to make steady progress on projects

that have previously been activated.

The Commission also directed the staff to follow up with the California

Judges Association concerning their views on what needs to be done in the

attorney’s fee study. And the Commission decided to enlist law student help for

further study of the law governing inheritance from a child born out of wedlock,

in light of Estate of Griswold, 108 Cal. Rptr. 2d 165 (2001).

Action on Last Year’s Decisions

During 2002 the Legislature approved expansion of the criminal sentencing

project. See ACR 123 (Wayne). The status of that project is discussed in detail in

Memorandum 2002-47, scheduled for consideration in September 2002.

During 2002 the Commission commenced work on these new projects,

following delivery of the consultant’s background study:

• Discovery Improvements from Other Jurisdictions (Background
Study Prepared by Prof. Gregory Weber) — commenced May 2002.

• Criminal Procedure Under Trial Court Unification (Background
Study Prepared by Prof. Gerald Uelmen) — commenced July 2002.

• Comparison of Evidence Code with Federal Rules (Background
Study Prepared by Prof. Miguel Mendez) — to be commenced
September 2002.
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During 2002 the Commission made progress on these previously activated

studies, among other matters:

• Common Interest Development Law

• Statutes Made Obsolete by Trial Court Restructuring

• Uniform Unincorporated Nonprofit Association Act

• Appellate and Writ Review Under Trial Court Unification

During 2002 the staff followed up with the California Judges Association

concerning their views on what needs to be done in the attorney’s fee study.

Their response is discussed below, under “Topics Listed in the Commission’s

Calendar of Topics.”

During 2002 the staff enlisted law student help for further study of the law

governing inheritance from a child born out of wedlock, in light of Estate of

Griswold, 108 Cal. Rptr. 2d 165 (2001). See Memorandum 2002-35, scheduled for

consideration in September 2002.

TOPICS LISTED IN THE COMMISSION’S CALENDAR OF TOPICS

The Commission’s enabling statute recognizes two types of study topics —

those which the Commission identifies for study and lists in the Calendar of

Topics that it reports to the Legislature, and those which the Legislature assigns

to the Commission directly. Gov’t Code § 8293. However, the Commission may

not address those that it has identified for study until the Legislature, by

concurrent resolution, approves them for study by the Commission.

The bulk of the Commission’s study topics have come through the first route

— matters identified by the Commission and approved by the Legislature. Direct

legislative assignments have been relatively rare in the past but have become

more common in recent years. Some of the major topics currently occupying the

Commission (including review of civil and criminal procedures and appeals in a

unified trial court system, and repeal of statutes made obsolete by trial court

restructuring) are the result of direct legislative assignments, not requested by

the Commission.

In the past, the Commission has tended to incorporate direct legislative

assignments into its Calendar of Topics, mixing them with studies requested by

the Commission. However, for reasons relating to legislative procedures

involving adoption of the Commission’s concurrent resolution, the staff has come

to the conclusion that this is no longer a desirable practice. We should follow the
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practice originally contemplated by the Commission’s enabling legislation, and

distinguish matters identified by the Commission from those assigned by the

Legislature.

This section of the memorandum reviews the status of matters currently listed

in the Commission’s Calendar of Topics. The next section discusses matters

assigned by the Legislature directly.

The Commission currently lists 20 topics in its Calendar of Topics. These

topics have all been previously approved by the Legislature. The most recent

concurrent resolution is ACR 123 (Wayne). A precise description of each topic is

appended at Exhibit pp. 1-3. The Commission has completed work on a number

of the topics listed in the calendar — the authority is retained in case corrective

legislation is needed.

Below is a discussion of each topic in the calendar. The discussion indicates

the status of the topic and the need for future work. If you believe a particular

matter deserves priority, you should raise it at the meeting.

1. Creditors’ Remedies

Beginning in 1971, the Commission made a series of recommendations

covering specific aspects of creditors’ remedies and in 1982 obtained enactment

of a comprehensive statute governing enforcement of judgments. Since

enactment of the Enforcement of Judgments Law, the Commission has submitted

a number of narrower recommendations to the Legislature.

Enforcement of Judgments and Exemptions. There are specific statutes

directing the Commission to study enforcement and exemptions. The directives

are discussed below under “Topics Referred by the Legislature.”

Judicial and nonjudicial foreclosure of real property liens. Foreclosure is a

matter that the Commission has recognized in the past is in need of work, but has

always deferred due to the magnitude, complexity, and controversy involved in

that area of law. The National Conference of Commissioners on Uniform State

Laws has completed work on a Uniform Non-Judicial Foreclosure Act (2002).

That may be a useful product for Commission consideration.

Mechanic’s lien law. The Commission has had mechanic’s lien law under

active consideration. The Commission retained three experts in this field to

provide advice — Gordon Hunt, James Acret, and Keith Honda. In 2002 the

Commission submitted a recommendation on the double liability problem in

home improvement contracts and a report on mechanic’s lien law reform.
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Municipal bankruptcy. The Commission submitted proposed legislation on

municipal bankruptcy, which was enacted in 2002.

Assignments for the benefit of creditors. Should California law be revised to

codify, clarify, or change the law governing general assignments for the benefit

of creditors, including but not limited to changes that might make general

assignments useful for purposes of reorganization as well as liquidation. The

Commission’s consultant is David Gould of McDermott, Will & Emery, Los

Angeles. He is currently seeking input from affected parties via a questionnaire.

Creditors’ remedies technical revisions. The Commission recommended

technical revisions in a number of creditors’ remedies statutes. The implementing

legislation was enacted in 2002.

2. Probate Code

The Commission drafted the Probate Code and continues to monitor

experience under it and make occasional recommendations on it.

Rules of construction for trusts. The Commission has submitted its

recommendation, which was enacted in 2002.

Creditors’ rights against nonprobate assets. The staff has identified policy

issues. The Uniform Probate Code now has a procedure for dealing with this

matter. This is an important issue that the Commission should take up when

resources permit.

Application of family protection provisions to nonprobate transfers. Should

the various probate family protections, such as the share of an omitted spouse or

the probate homestead, be applied to nonprobate assets? The Commission needs

to address this issue at some point. The Uniform Probate Code deals with

statutory allowances to the decedent’s spouse and children.

Protective proceedings for federal benefits. It has been suggested that

California could perform a service by clarifying the preemptive effect of federal

laws on general state fiduciary principles when federal benefits are involved. We

requested comment on this matter from the State Bar Estate Trusts and Estates

Section some time ago.

Uniform Trust Code. The National Conference of Commissioners on Uniform

State Laws has promulgated a Uniform Trust Code (2000). The code is derived

from the California Trust Law, which the Commission drafted. The Commission

engaged Professor David English of the University of Missouri Law School to

prepare a comparison of the Uniform Code with California law. (He is the
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Reporter for the Uniform Code.) The concept is to determine whether any of the

provisions of the Uniform Code that differ from California law should be

adopted in California. The Commission canceled its contract with Prof. English

due to budget cuts, but the State Bar Trusts and Estates Section has agreed to

fund the research. The report is due this year.

Uniform Custodial Trust Act. The Commission has decided, on a low

priority basis, to study the Uniform Custodial Trust Act. That act provides a

simple procedure for holding assets for the benefit of an adult (perhaps elderly or

disabled), similar to that available for a minor under the Uniform Transfers to

Minors Act.

3. Real and Personal Property

The study of property law was authorized in 1983, consolidating various

previously authorized aspects of real and personal property law into one

comprehensive topic.

Eminent domain law. The California Eminent Domain Law was enacted on

Commission recommendation in 1975. The Commission has completed an

update project focusing on specific issues in eminent domain law. The last

recommendation in the series was enacted in 2002.

Inverse condemnation. The Commission has dropped inverse condemnation

as a separate study topic. However, the Commission has agreed to consider the

impact of exhaustion of administrative remedies on inverse condemnation, as

part of the administrative procedure study. Professor Emeritus Gideon Kanner of

Loyola Law School is preparing a report for the Commission on this matter. The

study has been deferred pending resolution of several cases currently in the

courts.

Adverse possession of personal property. The Commission has withdrawn

its recommendation on adverse possession of personal property pending

consideration of issues that have been raised by the State Bar Committee on

Administration of Justice. The Commission has made this a low priority matter.

Severance of personal property joint tenancy. A low priority project is

statutory authorization of unilateral severance of a personal property joint

tenancy (e.g., securities). This would parallel the authorization for unilateral

severance of a real property joint tenancy.

Environmental covenants and restrictions. The Commission has decided, as

a low priority matter, to study an issue relating to environmental covenants and
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restrictions. Public agencies often settle concerns over contaminated property,

environmental, and land use matters by requiring that certain covenants and

restrictions on land use be placed in an agreement and recorded, assuming that

because recorded they will be binding on successors in interest in the property.

However, there is nothing in the case law or statutes that permits enforcement of

these covenants against successive owners of the land because they do not fall

under the language of Civil Code Section 1468 (governing covenants that run

with the land), nor are they enforceable as equitable servitudes.

4. Family Law

The Family Code was drafted by the Commission.

Marital agreements made during marriage. California has enacted the

Uniform Premarital Agreements Act and detailed provisions concerning

agreements relating to rights on death of one of the spouses. However, there is

no general statute governing marital agreements during marriage. Such a statute

would be useful, but the development of the statute would involve controversial

issues. One issue — whether the right to support can be waived — should be

addressed in the premarital context as well; there are recent cases on this point.

The Commission has indicated its interest in pursuing this topic.

5. Offers of Compromise

Offers of compromise was added to the Commission’s calendar at the request

of the Commission in 1975. The Commission was concerned with Section 998 of

the Code of Civil Procedure (withholding or augmenting costs following

rejection or acceptance of offer to allow judgment). The Commission noted

several instances where the language of Section 998 might be clarified and

suggested that the section did not deal adequately with the problem of a joint

offer to several plaintiffs. Since then, Section 3291 of the Civil Code has been

enacted to allow recovery of interest where the plaintiff makes an offer pursuant

to Section 998.

The Commission has never given this topic priority, but it is one that might be

considered by the Commission sometime in the future on a nonpriority basis

when staff and Commission time permit work on the topic.

6. Discovery in Civil Cases

The Commission requested authority to study discovery in 1974. Although

the Commission considered the topic to be an important one, the Commission
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did not give the study priority because a joint committee of the State Bar and the

Judicial Council produced a new discovery act that was enacted into law.

The Commission in 1995 decided to investigate the question of discovery of

computer records; this matter is not under active consideration.

The Commission has initiated a project to review developments in other

jurisdictions to improve discovery. This matter is under active consideration by

the Commission. See Memorandum 2002-46, scheduled for consideration in

September 2002.

7. Special Assessments for Public Improvements

There are a great many statutes that provide for special assessments for

public improvements of various types. The statutes overlap and duplicate each

other and contain apparently needless inconsistencies. The Legislature added

this topic to the Commission’s calendar in 1980 with the objective that the

Commission might be able to develop one or more unified acts to replace the

variety of acts that now exist. This legislative assignment would be a worthwhile

project, but would require a substantial amount of staff time.

8. Rights and Disabilities of Minor and Incompetent Persons

The Commission has submitted a number of recommendations relating to

rights and disabilities of minor and incompetent persons since authorization of

the study in 1979 and it is anticipated that more will be submitted as the need

becomes apparent.

9. Evidence

The California Evidence Code was enacted on recommendation of the

Commission, and the study has been continued on the Commission’s agenda for

ongoing review.

Federal Rules of Evidence and Uniform Rules of Evidence. Since the 1965

enactment of the Evidence Code, the Federal Rules of Evidence have been

adopted and the Uniform Rules of Evidence have been comprehensively revised.

The Commission has engaged Professor Miguel Mendez of Stanford Law School

to prepare a comprehensive comparison of the California Evidence Code with

the Federal Rules and the Uniform Rules. Prof. Mendez has delivered Parts 1 and

2 of the study. The Commission is about to commence active work on the matter.

See Memorandum 2002-41, scheduled for consideration in September 2002.
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Electronic communications. The Commission has completed its study of

Evidence Code changes to accommodate electronic communications. Legislation

implementing the Commission’s recommendations was enacted in 2002.

10. Alternative Dispute Resolution

The present California arbitration statute was enacted in 1961 on Commission

recommendation. The topic was expanded in 2001 to include mediation and

other alternative dispute resolution techniques.

Contractual arbitration improvements from other jurisdictions. The

Commission has engaged Professor Roger Alford of Pepperdine Law School to

prepare a background study on contractual arbitration statutes in other

jurisdictions that may be appropriate for importation into California law. The

study is due at the end of 2002.

11. Administrative Law

This topic was authorized for Commission study in 1987 both by legislative

initiative and at the request of the Commission. Legislation dealing with

administrative adjudication and administrative rulemaking has been enacted.

The Commission has recommended legislation on technical and minor

substantive cleanup issues. The Commission’s recommendation was enacted in

2002.

12. Attorney’s Fees

The Commission requested authority to study attorney’s fees in 1988

pursuant to a suggestion of the California Judges Association. The staff did a

substantial amount of work on the topic in 1990. The Commission deferred

further consideration of the matter pending receipt from the CJA of an indication

of the problems they see in the law governing payment and shifting of attorney’s

fees between litigants.

In response to our recent inquiry, Stephen D. Bradbury, President of the

California Judges Association, reports that, “We presently do not have particular

member interest in the area in question, and suggest it need not continue to be

carried on the Commission’s agenda.” Exhibit p. 4. In light of that response, the

staff suggests that the Commission shift its focus from the general study

originally suggested by CJA to the specific issues identified below.

Award of costs and contractual attorney’s fees to prevailing party. The

Commission has commenced work on one aspect of this topic — award of costs
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and contractual attorney’s fees to the prevailing party. The Commission has

considered a number of issues and drafts, but has not yet approved a tentative

recommendation on the matter. We have put the matter on the back burner due

to its complexity and other demands on staff and Commission time.

Standardization of attorney’s fee statutes. The Commission has decided, on

a low priority basis, to study the possibility of standardizing language in

attorney’s fee statutes. For example, many provisions allowing recovery of a

“reasonable attorney’s fee,” are qualified by somewhat different standards. The

effort would be to provide some uniformity in the law, with a comprehensive

statute and uniform definitions. If it is too difficult to conform existing statutes,

an effort could be made to create a statutory scheme and definitions that future

legislation could incorporate.

13. Uniform Unincorporated Nonprofit Association Act

The study of the Uniform Unincorporated Nonprofit Association Act was

authorized in 1993 on request of the Commission. The Commission is actively

engaged in this study.

14. Trial Court Unification

Trial court unification was assigned by the Legislature in 1993. The

Commission delivered its report on constitutional changes for unification in

January 1994. Proposition 220, implementing the report, was approved by the

voters on the June 1998 ballot.

The Commission submitted its report on statutory revisions to implement

unification in July 1998. The proposed legislation was enacted in 1998, and

cleanup legislation recommended by the Commission was enacted in 1999.

Two related projects have been assigned by the Legislature. They are

discussed below under “Topics Referred by the Legislature.”

15. Contract Law

The Commission’s calendar includes a study of the law of contracts

(including the effect of electronic communications on the law governing contract

formation, the statute of frauds, the parol evidence rule, and related matters).

The National Conference of Commissioners on Uniform State Laws has

promulgated a Uniform Electronic Transactions Act, which has been adopted in

California, effective January 1, 2000. See Civ. Code § 1633.1 et seq. The staff has

not yet had an opportunity to explore whether this act addresses all the problems
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in the area. Federal legislation has also been enacted to validate electronic

signatures.

The staff suggests that the Commission maintain authority in this area and

monitor experience under the new enactments for the time being.

16. Common Interest Developments

CID law was added to the Commission’s calendar in 1999 at the request of the

Commission. The Commission is actively engaged in this study, and has divided

it into three phases:

Nonjudicial dispute resolution. The effort here is to provide some simple

and expeditious means of avoiding or resolving disputes within common interest

communities before they escalate into full-blown litigation. This is a high priority

phase of the project. The Commission has made one tentative recommendation

on the matter and is working on another. See Memorandum 2002-44, scheduled

for consideration in September 2002.

Uniform Common Interest Ownership Act. The Commission will consider

whether the Uniform Common Interest Ownership Act should be adopted in

California in place of the Davis-Stirling Common Interest Development Act.

General revision of common interest development law. Numerous issues

with existing California law have been identified. The staff is compiling and

cataloging the issues. After the Commission has completed work on the two

topics listed above, we plan to address these issues.

17. Legal Malpractice Statutes of Limitation

The statute of limitations for legal malpractice was added to the

Commission’s calendar in 1999 at the request of the Commission. The

Commission has this matter under active consideration.

18. Coordination of Public Records Statutes

A study of the laws governing public records was added to the Commission’s

calendar in 1999 at the request of the Commission. The objective is to review the

public records law in light of electronic communications and databases to make

sure the laws are appropriate in this regard, and to make sure the public records

law is adequately coordinated with laws protecting personal privacy.

While this is an important and topical study, we have not given it priority.

The staff will work it into the Commission’s agenda as staff and Commission

resources permit.
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19. Criminal Sentencing

Review of the criminal sentencing statutes was added to the Commission’s

calendar in 1999 at the request of the Commission. The Commission is actively

involved in this topic. It is discussed in some detail in Memorandum 2002-47,

scheduled for consideration in September 2002.

20. Subdivision Map Act and Mitigation Fee Act

Study of the Subdivision Map Act and Mitigation Fee Act was added to the

Commission’s calendar in 2001 at the request of the Commission. The objective of

the study is a revision to improve organization, resolve inconsistencies, and

clarify and rationalize provisions of these complex statutes.

TOPICS REFERRED BY THE LEGISLATURE

Apart from the Commission’s calendar of topics, there are statutes that

authorize or direct the Law Revision Commission to make studies and

recommendations on a number of other matters.

Technical and Minor Substantive Defects

The Commission is authorized to recommend revisions to correct technical

and minor substantive defects in the statutes, without specific direction by the

Legislature. Gov’t Code § 8298. The Commission exercises this authority from

time to time. An example is Memorandum 2002-45 relating to obsolete reporting

requirements, scheduled for consideration in September 2002.

Statutes Repealed by Implication or Held Unconstitutional

The Commission is directed by statute to recommend the express repeal of

any statute repealed by implication or held by the Supreme Court of California

or the United States to be unconstitutional. Gov’t Code § 8290. The Commission

obeys this directive annually in its Annual Report. However, the Commission

does not ordinarily sponsor legislation to effectuate the recommendation, for a

number of reasons. The Commission has requested staff research on the

subsequent history of statutes of this type. The staff is gathering the requested

information on a low priority basis.

Enforcement of Money Judgments

Code of Civil Procedure Section 703.120(b) authorizes the Law Revision

Commission to maintain a continuing review of the statutes governing
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enforcement of judgments. The Commission submits recommendations from

time to time under this authority. Debtor-creditor technical revisions were

enacted on Commission recommendation in 2002.

Exemptions from Enforcement of Money Judgments

Code of Civil Procedure Section 703.120(a) requires the Law Revision

Commission, decennially, to review the exemptions from execution and

recommend any changes in exempt amounts that appear proper. The

Commission completed the first decennial review during 1994-95 (pursuant to

statutes extending time for state reports affected by budget reductions);

legislation was enacted. The Commission currently is engaged in the second

decennial review. See Memorandum 2002-42, scheduled for consideration in

September 2002.

Trial Court Unification Procedural Reform

Government Code Section 70219 directs the Commission to study issues in

judicial administration growing out of trial court unification. The Commission is

actively engaged in this endeavor, and has obtained enactment of a number of

recommendations on these issues.

The major project remaining under Section 70219 is a review of basic court

procedures and appeals under unification to determine what, if any, changes

should be made. With respect to criminal procedures, the Commission has

retained Professor Gerald Uelmen of Santa Clara University Law School as a

consultant, has reviewed his report, and is developing a tentative

recommendation that would implement his proposals. With respect to civil

procedures, the statute contemplates a joint project of the Commission and

Judicial Council. The Commission and Judicial Council staffs have been actively

involved in background research, and the staff plans to bring the matter before

the Commission for initial consideration in November 2002. With respect to

appeals and writ review, the Commission has had the matter under active

consideration and has deferred further work pending a Judicial Council survey

of perceptions of impropriety.

Trial Court Restructuring

The Legislature has directed the Commission to recommend revision of

obsolete statutes resulting from trial court restructuring (unification, funding,

and employment). See Gov’t Code § 71674. The statutory revisions recommended
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by the Commission in Part 1 of this project are going through the legislative

process in 2002. The constitutional revisions recommended by the Commission in

Part 1 of this project are on the ballot for the November 2002 election as

Proposition 48. The Commission is now actively engaged in Part 2 of the project.

See Memorandum 2002-43, scheduled for consideration in September 2002.

New Legislative Assignments

The 2002 legislative session saw the introduction of three measures to assign

high priority, high profile topics to the Commission. The Commission does not

take a position on legislation, but the Commission’s staff informs the author’s

office and committee staff what the impact of the assignment would be on the

Commission. For all three of these measures, apart from their highly sensitive

and volatile political ramifications that make them problematic for the

Commission, the significant effect on the Commission would be to divert scant

resources from major projects currently underway or about to commence. The

net result of legislative action on all three measures is not to impose any new

assignments on the Commission (unless something unexpected happens with

the state budget).

Protection of Personal Information. Assembly Member Papan’s ACR 125

directs the Commission to study, report on, and prepare recommended

legislation concerning the protection of personal information relating to or

arising out of financial transactions. The resolution has been adopted by the

Legislature. The study is contingent on funding in the 2002-03 budget, and

imposes a January 1, 2005 deadline. The budget conference committee initially

included funding for the study in the Commission’s 2002-03 budget, but that

funding has since been eliminated. Unless there is a change at the time the

budget is enacted, the funding precondition is not satisfied, and a study by the

Commission is not authorized.

Uniform Money Services Act. Senator Machado’s SCR 81 would direct the

Commission, through existing resources, to study and make recommendations to

the Legislature concerning the advisability of California consolidating and

revising its licensing laws governing money transmission, sales and issuance of

payment instruments, sales and issuance of traveler’s checks, check cashing, and

currency exchange, into a single law similar to the Uniform Money Services Act.

The study would be made with the assistance of the Department of Corporations

and the Department of Financial Institutions, and with technical assistance from
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the regulated industry. The study would be due by December 31, 2005. The

measure moved quickly through the Legislature but was bottled up in its last

committee — Assembly Appropriations — ostensibly due to its impact on

Commission resources.

Public Safety Officials Home Protection Act. Assembly Member Dickerson’s

AB 2238 mandates a report on how to protect a public safety official’s home

information. The report is due September 1, 2003. At one point the report would

have been assigned to the Commission. The staff informed the author’s office

that it would not be possible for the Commission to comply with that short

deadline. We suggested that the Attorney General might be better situated to

meet the short deadline. As adopted by the Legislature, the bill creates a task

force, chaired by the Attorney General. (The task force does not include the

Commission. Our experience with joint projects has been adverse; we operate

most effectively when we are in control of a project and make our own

recommendations to the Legislature.)

SUGGESTED NEW TOPICS

During the past year the Commission has received a number of suggestions

for new topics and priorities. These are analyzed below.

Creditors’ Remedies

Commissioner Regalia has suggested that the Commission review the rule

announced in Nipon Credit Bank v. 1333 No. Calif. Blvd., 86 Cal. App. 4th 486, 103

Cal. Rptr. 2d 421 (2001). That case involved a loan from the plaintiff bank to the

defendant limited partnership for a real estate development project. The terms of

the loan agreement required the borrower to pay property taxes. When the

development project ran into economic difficulties, the borrower elected not to

make property tax payments. The lender stepped in and paid the taxes,

foreclosed on the loan, and in addition sued the borrower for damages on the

theory of bad faith waste (failure to pay property taxes) causing impairment of

the lender’s security. The borrower’s defense was immunity from liability under

California’s anti-deficiency laws.

At issue was the judicial “bad faith waste” exception to California’s anti-

deficiency legislation. The court held that the borrower’s failure to pay property

taxes could constitute bad faith waste that would be compensable to the plaintiff.
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Commissioner Regalia criticizes this decision as creating a new California tort

by judicial means, converting a contract obligation into a tort. He suggests that

the Commission review the matter, with a view toward corrective legislation. His

letter, together with an article he has written about the case, are attached at

Exhibit p. 5. He focuses his concern on the dangers the new rule could pose for a

residential borrower, particularly at the hands of a less responsible lender than a

bank or savings and loan association.

If the Commission is interested in pursuing this matter, we would have

existing authority to do so. The Commission’s calendar of topics includes the

study of “procedures under private power of sale in a trust deed or mortgage”

and related matters. In the staff’s opinion, the narrow focus of the study

suggested by Commissioner Regalia would be appropriate. However, we are

concerned about the politics of banking industry influence in the Legislature. We

are also concerned about finding time to squeeze this one in, with the other major

projects and limited resources confronting the Commission. The staff suggests

this matter be calendared on a low priority basis.

Probate Code

Several issues in the probate area have been brought to our attention during

the past year. The Commission has continuing authority to study probate law,

and the Commission’s probate projects have been uniformly successful.

Intestate Succession

Questions of inheritance rights surface from time to time. The past year has

been particularly bountiful in this respect. The issue of inheritance by a natural

parent from a nonmarital child of that parent (Griswold case) is examined in

Memorandum 2002-35, scheduled for consideration in September 2002. Two

other issues have also been brought to our attention.

Inheritance by posthumously conceived child. Assembly Member Tom

Harman is a probate attorney and has carried probate legislation for the

Commission the past two years. Earlier this year he approached the staff about

the possibility of the Commission developing legislation to address questions of

inheritance rights where genetic material donated by a person (e.g., sperm or an

ovum) is used in the conception of a child some time after the donor of the

genetic material has died. Recent cases have struggled with the applicable rules,

trying to apply standard inheritance principles to situations not contemplated at
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the time the principles were developed. Mr. Harman is looking to legislation for

next session.

The staff indicated to Mr. Harman that the Commission would not be in a

position to generate a legislative proposal for next session. Moreover, the issues

are complex and it will require time and care to come up with appropriate rules.

The staff suggested that if he needs something for next session, he could convene

a working group of interested persons; the staff would give him some guidance

informally on how to go about putting together a project like this.

Mr. Harman has convened such a working group, including participation

from the State Bar Trusts and Estates Section, the State Bar Family Law Section,

the insurance industry, and Judiciary Committee staff, among others. Discussion

at the working group session revealed more complex and farther-reaching issues

than had previously been anticipated. It is not clear where the project goes from

here. It is possible Mr. Harman will conclude that the idea of legislation for next

session is impractical, and will revisit the concept of a Law Revision Commission

project.

The staff thinks this is a difficult, important, and timely matter, and would be

appropriate for Commission study. We would be reluctant to commit to it,

however, given the other major topics the Commission currently has underway

and upcoming.

Inheritance by natural parent of adopted child. As a general rule, adoption

of a child terminates the parent-child relationship between the adopted child and

the child’s natural parent who gives the child up; the adoptive parent becomes

the parent of the child for inheritance purposes. Prob. Code § 6451. Dibby A.

Green, a certified legal assistant specialist, has written to suggest that these

inheritance laws are based on an older model of adoption as severing the parent-

child relationship, whereas today there are many “open” adoptions, where there

is a continuing relationship between the adopted child and natural parent.

Exhibit p. 11.

Ms. Green provides us with an article (Exhibit p. 12) describing a case

involving inheritance from a natural parent who openly held herself out as being

the parent of the adopted child and had an ongoing relationship with the child.

She argues that the public policy considerations here are similar to the public

policy considerations involved in Griswold — a natural parent should be required

to “openly treat” a child as the parent’s own in order to inherit.
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In light of the changing nature of adoption, it may be appropriate for the

Commission to re-examine the California inheritance statutes with the view to

allowing inheritance between a natural parent and adoptive child where there is

an on-going relationship between them. Although the staff believes this would be

a worthwhile study, we would not devote our limited resources to it at present.

Share of Omitted Spouse

If the maker of a will or trust marries after making the instrument and

neglects thereafter to amend it to provide for the surviving spouse, the law gives

the surviving spouse a share of the decedent’s estate (unless it is proved that the

decedent intended not to provide for the surviving spouse or provided for the

surviving spouse by other means). Prob. Code §§ 21610-21611. The amount of the

omitted spouse’s share depends on the community or separate character of the

estate.

The omitted spouse’s share is taken proportionately from the shares of the

other beneficiaries, based on the value of the estate at the date of death:

26112. (a) Except as provided in subdivision (b), in satisfying a
share provided by this chapter:

(1) The share will first be taken from the decedent’s estate not
disposed of by will or trust, if any.

(2) If that is not sufficient, so much as may be necessary to
satisfy the share shall be taken from all beneficiaries of decedent’s
testamentary instruments in proportion to the value they may
respectively receive. This value shall be determined as of the date of
the decedent’s death.

(b) If the obvious intention of the decedent in relation to some
specific gift or devise or other provision of a testamentary
instrument would be defeated by the application of subdivision (a),
the specific devise or gift or provision may be exempted from the
apportionment under subdivision (a), and a different
apportionment, consistent with the intention of the decedent, may
be adopted.

Note that there is a typo in the section number as enacted — it should be 21612.

(The staff will point this out to Legislative Counsel, for correction in the annual

maintenance of the codes bill.)

The date of death valuation clause was adopted by the Commission at its

November 1983 meeting. There are no staff memoranda addressing it, and it was

not circulated for comment before it was enacted in 1984.
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We have received an email message from Terry Huber pointing out a

circumstance where that clause appears to cause unintended results. In the case

at issue, the decedent had three children and the decedent left the estate to them

equally in his will. When he latter remarried, the decedent did not amend the

will to provide for the subsequent spouse. Under the law, the omitted spouse is

entitled to a one-third share of the decedent’s separate property estate, leaving

the children with a two-thirds share.

The decedent’s estate consisted of only one significant asset — a 200 acre

Malibu ranch. The value of the ranch at the date of the decedent’s death (1992)

was $2.4 million; when the executor sold the ranch in 2001 its value had declined

to $1.4 million. If the share of the omitted spouse is based on the value of the

estate at the date of death, that would yield $800,000 for the spouse, leaving only

$600,000 for the three children. This result appears to pervert the intention of the

statute.

Of course the children should argue that the statute does not provide that

result. The only purpose of the date of death valuation is to establish the

proportionate shares of all beneficiaries. Once the proportionate shares of

beneficiaries have been established based on date of death valuations, that

proportion is applied to whatever assets remain when the estate is distributed.

Could that principle be stated more clearly, so that we don’t get the kind of

litigation that occurred in the Malibu ranch case? Undoubtedly. The question is

whether the Commission wishes to spend resources on this matter. The staff

thinks this would be a relatively simple clarification to make, and that we should

try to squeeze it in during the coming year.

Bond of Out of State Executor

Patricia Conrey, of Sun City, Arizona, writes to complain of the California law

governing bonds of executors. As a general rule, an executor must post a bond

unless the decedent’s will waives bond or all beneficiaries waive bond. Prob.

Code §§ 8480, 8481. In the case of an out of state resident named as executor,

however, the court may in its discretion require a bond notwithstanding waiver

of the bond in the will and notwithstanding the fact that all beneficiaries have

waived bond. Prob. Code § 8571.

In Mrs. Conrey’s case, she was named executor without bond in her sister’s

will. Despite an apparently impeccable background, the court required her to
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post bond. In Mrs. Conrey’s opinion, this is simply an unwarranted expense to

the estate that is counter to everyone’s interest (Exhibit pp. 19-20):

My complaint about this bond law is that a named executor
could have a long criminal record and still receive Letters
Testamentary if he/she has a California address (and serve without
bond). Does this not appear to you to be not only insane, but a
perversion of the law? Yes, the executor needs to be of good
character, and if not, to be put under bond. And yes, if the executor
lives out of state, proof of stability should be required. But to focus
only on “no California address” seems to me (and to everyone with
whom I have discussed this) to lack good sense.

Does the Commission wish to revisit the policy of the law governing bonds of

nonresident personal representatives? At the time the Commission updated

probate procedure in the 1980’s the Commission was heavily influenced by

members (one a former presiding judge of the Los Angeles County Superior

Court’s probate department and the other the Los Angeles County Superior

Court’s probate commissioner) whose perspective on probate procedure and the

role of the probate court was protectionist. Although the staff was not necessarily

in agreement with the Commission’s approach at the time, we are not sure it

makes sense to revisit this matter, particularly since the bond provision is

discretionary with the judge and not mandatory. It is possible that the judge in

Mrs. Conrey’s case automatically requires a bond of all out of state personal

representatives. That would be an abuse of discretion by the judge, and not a

defect of the applicable law, however.

Spousal Support

Gerald H. Genard notes a problematic spousal support provision (Exhibit p.

21):

Except as otherwise agreed to by the parties in writing, there is a
rebuttable presumption, affecting the burden of proof, of decreased
need for spousal support if the supported party is cohabiting with a
person of the opposite sex.

Fam. Code § 4323(a)(1).

Mr. Genard asks why the presumption of decreased need should only apply

if the supported spouse is cohabiting with a person of the opposite sex. If the

presumption is sound, shouldn’t it also apply where the supported spouse is

cohabiting with a person of the same sex?
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Mr. Genard also questions the exception to this presumption for an

agreement in writing between the supported and supporting spouses. He asks

why the parties would ever make such an agreement and why a court should be

bound by such an agreement.

With respect to both the cohabitation issue and agreements between parties,

the staff sees no need for the Commission to get involved. We do have existing

authority to study Family Code issues. However, the Legislature has a direct and

continuing interest and involvement in same-sex issues as well as support issues.

These also tend to be highly political matters. We would stay out of it.

Attorney-Client Privilege

Gerald H. Genard points out an inconsistency between Business and

Professions Code Section 6068(e), which requires an attorney to maintain the

confidentiality of client information, and Evidence Code Sections 956 and 956.5,

which provide exceptions to the attorney-client privilege. He asks, “Did the

Legislature fail to amend Section 6068(e) when these exceptions to the attorney-

client privilege were created? If so, why haven’t they fixed the situation?” Exhibit

p. 21.

The Legislature was well aware of the existence of Section 6068(e) when it

created the Evidence Code provisions codifying principles of the attorney-client

privilege. The Law Revision Commission’s Comment to Section 955, requiring a

lawyer to claim the privilege on behalf of the client, notes that the duty is

consistent with Section 6068(e).

Obviously, a statute such as Section 6068(e) which appears on its face to be

absolute, inevitably is subject to statutory and judicial exceptions. If we tried to

note every limitation or qualification on every rule stated in a statute we would

end up with a document more complex than the Internal Revenue Code.

It may be helpful to note major exceptions and limitations in the text of

certain statutes. However, this does not appear to the staff to be a situation

where a cross-reference is called for. The staff notes, however, that at least one

court has expressed the same concern as Mr. Genard:

We note a possible conflict between section 956.5 and Business
and Professions Code section 6068, subdivision (e), which requires
an attorney to “maintain inviolate the confidence, and at every peril
to himself or herself to preserve the secrets, of his or her client.”
Appellant did not raise this issue either in the trial court or in his
brief on appeal. We sent a letter to counsel under Government
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Code section 68081 asking counsel to address this issue at oral
argument. Since our issue is limited to the admissibility of the
testimony by Mr. Smith, we need not resolve this conflict. Section
956.5 is an evidentiary rule, while Business and Professions Code
section 6068 is a codified rule of conduct for attorneys. The trial
court properly applied the evidentiary rule and admitted the
testimony. We note that the State Bar Court has held the duty of
confidentiality under Business and Professions Code section 6068,
subdivision (e) is modified by the exceptions to the attorney-client
privilege codified in the Evidence Code. (See Fox Searchlight
Pictures, Inc. v. Paladino (2001) 89 Cal. App. 4th 294, 314, 106 Cal.
Rptr. 2d 906; see also General Dynamics Corp. v. Superior Court (1994)
7 Cal. 4th 1164, 1191, 32 Cal. Rptr. 2d 1, 876 P.2d 487 [recognizing
exception to attorney-client privilege where attorney reasonably
believes disclosure necessary to prevent criminal act likely to result
in death or substantial bodily harm].)

People v. Dang, 93 Cal. App. 4th 1293, 1298-99, 113 Cal. Rptr. 2d 763 (2001).

If the Commission were interested in pursuing this matter, separate

legislative authorization would be unnecessary. The Commission is currently

authorized to study and make recommendations concerning the Evidence Code.

Alternative Dispute Resolution

Commissioner Sylva has forwarded an email sent to her in her capacity as a

Commission member, concerned about arbitrator misconduct in a pending case.

The email commentator claims (as edited by the Commission’s staff):

This case involves misconduct and exceeding authority by [a
former California Supreme Court justice] while acting as arbitrator
and finding for the nation’s seventh largest banking concern,
contrary to both California law and the dictates of an integrated
settlement agreement. This is entirely documented in the case file.
Also within the file are the billing records of [the defendant’s law
firm] establishing numerous forbidden ex-parte communications
between [the arbitrator and defendant’s attorney]. This case is a
study of exactly what should not be allowed to occur in our state. It
demonstrates reasons for drastic reform.

The commentator has identified three concerns that a number of people have

with arbitration — arbitrator conflicts of interest, the lack of adequate control on

arbitrator misconduct, and the lack of reviewability of arbitrator decisions for

legal error.
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With respect to arbitrator conflicts of interest and misconduct, the Legislature

has directed the Judicial Council to adopt ethics standards for neutral arbitrators.

Code Civ. Proc. § 1281.85. The rules adopted establish minimum standards of

conduct, and address disclosure of interests, disqualification, conduct of the

proceeding, ex parte communications, and confidentiality, amount other matters.

See Ethics Standards for Neutral Arbitrators in Contractual Arbitration, Rules of

Court Appendix, Div. VI (July 1, 2002). The Judicial Council has been sued over

the rules by the New York Stock Exchange and the National Association of

Securities Dealers, claiming the rules are preempted by the Federal Arbitration

Act.

With respect to review of arbitrator decisions for legal error, the Commission

has retained a consultant to prepare an analysis of possible innovations for

California arbitration law based on developments in other jurisdictions. The

consultant’s study will cover review of arbitrator decisions for legal error. The

consultant’s study is due at the end of this year.

For these reasons, the staff would not take further action at present with

respect to the commentator’s concerns.

Collection of Victim Restitution, Child Support, and Fines

Judge Larry Stirling of the San Diego County Superior Court notes that

enforcement programs for victim restitution, child support, and fine collections

all suffer from the same defect — they are enforced primarily by government

staff remedies, “which means next to no remedy at all.” Exhibit p. 24.

He suggests in effect that collection efforts should be privatized. When the

lawfully ordered payment becomes overdue, the order should ripen into a

judgment by operation of law, and interest on the unpaid amount should then

join the obligation along with the actual and reasonable costs of collection.

Collection would be made by means of standard civil creditors’ remedies. “This

would allow mom to retain an attorney at the defaulter’s expense and not the

child’s. Same with victims assistance and the collections of all fines, forfeitures,

penalties, and court costs.” He states that his is not done now, and as a result

billions of dollars are lost annually. “We have a bloated and ineffective

bureaucracy instead.”

To make the collection bureaucracy more accountable, Judge Stirling would

also require accounts and audits. He states that last year the judges of San Diego

County assessed over $80 million in fines and forfeitures (which go to support
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the Highway Patrol, local police, and other functions). Of that amount only $8

million was actually paid. The court staff took no action to collect the rest.

Judge Stirling advocates a statute ordering the courts to adopt current

accounting methods and produce an annual financial report, which would be

audited. This would generate a revenue stream, and would be self-funded. “The

effects would spill over into child support and victims assistance, both multi-

billion dollar public policy deficiencies.” Exhibit p. 25.

Given the efforts that have been devoted to support enforcement procedures

over the years, and the various systems that have been tried, including district

attorney enforcement, the staff is dubious that the Commission could add

much to the dialogue. Civil enforcement is clearly an option, but administrative

enforcement may be necessary in some circumstances. This is particularly true

with respect to victim restitution, for obvious reasons.

The situation with respect to fines and forfeitures is different. If the situation

is as Judge Stirling describes it, something ought to be done. However, we doubt

that simply requiring audited accounts will do the trick. We suspect that if the

courts are lax in enforcing fines, it is probably largely due to lack of resources to

devote to that task. In addition, trial court restructuring has disturbed the

traditional county-court relationship, and it is no longer clear in many

circumstances which entity now has the enforcement obligation and which entity

will get the benefit of the fine. That will require a political resolution between the

courts and counties. We have seen enough of the politics of court administration

in the process of cleaning out obsolete statutes to realize that this is an area the

Commission should try to stay out of.

Criminal Law and Procedure

Common Barratry (Penal Code §§ 158, 159)

Gerald H. Genard calls the Commission’s attention to Penal Code Sections

158 and 159, describing the crime of “common barratry.” That crime is the

practice of exciting groundless judicial proceedings with a corrupt or malicious

intent to vex and annoy.

Mr. Genard asks whether anyone has been prosecuted for the crime, and

whether it is possible to meet the criminal burden of proof beyond a reasonable

doubt, given the definition of the crime. He also notes the narrow scope of

common barratry — “Seems like it’s OK to vex and annoy as long as one has the

more suitable motive — to obtain money ...” Exhibit p. 22.
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The Supreme Court has noted that the crime is seldom prosecuted:

At common law, barratry was “the offense of frequently exciting
and stirring up suits and quarrels” (4 Blackstone, Commentaries
134) and was punished as a misdemeanor. A statutory version of
the crime survives today, although it is seldom prosecuted, perhaps
because of the requirement that the proof show the defendant
“excited” at least three groundless suits “with a corrupt or
malicious intent to vex and annoy.” (Pen. Code, 158, 159.)

The modern successor of common law barratry, solicitation, is
not only a misdemeanor when accomplished through the use of
agents, but is also subject to discipline by the State Bar.

Rubin v. Green, 4 Cal. 4th 1187, 847 P.2d 1044, 17 Cal. Rptr. 2d 828 (1993).

However, a successful prosecution for barratry does occur on occasion, as

illustrated by a relatively recent reported case in which a conviction was upheld

on appeal. People v. Sanford, 202 Cal. App. 3d Supp. 1, 249 Cal. Rptr. 279 (1988).

Although the crime is obscure, the staff would not like to see the

Commission get involved with this. Among other obvious considerations is the

appearance of a Commission composed of attorneys possibly feathering its own

nest by recommending repeal of this crime. (On the other hand, it might be an

interesting exercise to expand the crime to cover incitement of lawsuits for

personal gain — a proposal likely to be opposed by some sectors of the bar.)

Incidentally, with respect to Mr. Genard’s facetious inquiry about

“uncommon” barratry, the staff suspects that the crime of “common” barratry is

a linguistic evolution of “common law” barratry, from which the crime is

descended.

Liquor Sales (Penal Code § 172 et seq.)

Gerald H. Genard points out anomalies in the statutes governing liquor sales

near college campuses (and veterans homes). See Penal Code § 172 et seq. Among

other points he makes are:

• It is illegal to sell liquor within one mile of certain universities, but
not others.

• Distances are measured from university borders as the borders
existed at various random times in the past.

• Exemptions are provided for some named entities for no apparent
reason.

• A general statute for universities with enrollment over 1,000 limits
sales within one mile of campus but only if more than 500 students
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live on campus. This leads to quirky results, allowing liquor sales
adjacent to student housing depending on the vagaries of how
many students live in on-campus housing and the location of off-
campus housing. And why is it OK to sell liquor adjacent to a
campus where the enrollment is less than 1,000, even though more
than 500 students live on campus?

The staff does not think this is an area of law the Commission should

become involved with. There are non-legal considerations that go into these

statutes, and the Legislature is continually revising them. As Mr. Genard points

out, “The Legislature seems to have adopted a course of action which has them

fine tuning in this area as opposed to the more obvious and logical approach of

leaving such issues to licensing authorities.” Exhibit pp. 22-23. The Legislature is

perfectly capable of delegating these types of decisions to licensing authorities if

it is so inclined. It does not need a Law Revision Commission recommendation to

do this.

Crimes Relating to Transportation (Penal Code § 218 et seq.)

Gerald H. Genard points out anomalies in criminal penalties for various

crimes relating to transportation:

• The crime of intent to wreck a train is punishable by life
imprisonment without possibility of parole, whereas the crime of
actual train wrecking is punishable by life imprisonment with
possibility of parole (unless someone is killed). Penal Code §§ 218,
219.

• By comparison the crime of wrecking a vehicle operated by a
common carrier and causing bodily injury is punishable by
imprisonment for two, four, or six years. Penal Code § 219.1. And
there is no crime for downing an airplane.

• The crime of throwing an object at a train or other vehicle is
punishable as a misdemeanor, as is dropping an object from a toll
bridge. Penal Code §§ 219.2, 219.3. But there is no crime for
dropping an object from a non-toll bridge, or for that matter
blowing up a bridge (except a railroad bridge).

The Commission’s authority in the area of criminal sentencing is quite

narrow. A project to try to rationalize California’s penal statutes would require

separate legislative authorization. It would be a massive and hopeless project.

This is a highly political area, and one where existing interests are well
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positioned to take corrective action where necessary or appropriate. The staff

would stay away from this area.

“Proving Up” Misdemeanor (Penal Code § 866 et al.)

If a defendant is charged with a felony and is provided a preliminary hearing,

must the prosecutor also at the preliminary hearing prove probable cause for a

misdemeanor charged in the same complaint? Judge Larry Stirling of the San

Diego County Superior Court says the law is unclear on this point and should be

clarified. See Exhibit p. 26.

Until 1990, it was clear under the statutes and cases that if a misdemeanor

was joined in a felony complaint, a showing of probable cause was required in

the preliminary hearing for the misdemeanor as well as the felony. In 1990,

Proposition 115 (“Crime Victims Justice Reform Act”) was approved by the

voters. Among other provisions, Proposition 115 included a statute to the effect

that, “It is the purpose of a preliminary examination to establish whether there

exists probable cause to believe that the defendant has committed a felony.”

Penal Code § 866(b). The statute makes no mention of misdemeanors. Some, but

not all, statutes have been reworded consistent with Proposition 115.

Judge Stirling states that opinion in the legal community is split on the issue

whether a misdemeanor is required, or even permitted, to be proven up in a

preliminary hearing. He recites a number of arguments in favor of having a

misdemeanor included in the preliminary hearing when joined with a felony.

“Please consider addressing in legislation clarification of the impact of

Proposition 115 on the scope of preliminary hearings.” Exhibit p. 27.

Proposition 115, as an initiative measure, may only be amended on a roll call

vote of two thirds of each house of the Legislature, or by a vote of the electors.

That should not deter the Commission, if it believes that this matter is

appropriate for Commission study. Moreover, the objective of the study

presumably would be to clarify the impact of Proposition 115, rather than to

change it (although not necessarily, once the Commission gets into it).

Historically, the Commission has not worked extensively in criminal

procedure. More recently, the Commission has become involved with criminal

procedure in its studies of criminal sentencing and the impact of trial court

unification on judicial review. A clarification of the type suggested by Judge

Stirling would not be inappropriate for the Commission. However, the staff

thinks the Commission should be careful about what new obligations it takes
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on, and in what areas, given the heavy workload of the Commission in an era of

declining resources.

Scope of Motion to Suppress Evidence (Penal Code § 1538.5)

Penal Code Section 1538.5 provides a procedure by which the defendant may

move to suppress evidence alleged to have been obtained by the prosecution in

violation of the defendant’s Fourth Amendment rights (unreasonable search and

seizure). The motion is typically a pretrial motion (although in a misdemeanor

case it may be made at trial if there was insufficient opportunity pretrial). The

ruling on the motion is subject to immediate judicial review.

The 1538.5 motion is limited to Fourth Amendment search and seizure issues.

A motion to suppress other evidence, such as a confession obtained in violation

of Fifth Amendment or Miranda requirements, may not be made under Section

1538.5. Another procedure such as a motion under Section 995 (motion to set

aside information or indictment) after a preliminary hearing or an in limine

motion before the trial judge must be used. In some circumstances, the

unreasonable search or seizure and the confession are so factually intertwined,

that a court must necessarily consider both evidentiary issues in the 1538.5

hearing in order to reach an appropriate resolution.

Judge Larry Stirling of the San Diego County Superior Court observes that the

variant procedures for non-Fourth Amendment issues result in a wholly

unnecessary procedural delay. He suggests that Section 1538.5 be broadened to

permit the defense to raise any suppression of evidence issues resting on

constitutional grounds. He believes this would substantially simplify the law —

“It will be much easier for everyone to understand that there is at least one clear,

timely, and effective remedy to provide an early test of important and potentially

dispositive evidence issues early in the process.” Exhibit p. 28. That would

promote more timely resolution of cases.

He argues that resolution of these motions is often dispositive of the case

itself — there is no reason not to resolve such fundamental issues as early as

possible. Expansion of the 1538.5 procedure would not cause problems for either

side, since it is a common motion that the parties are experienced in dealing with.

“It is a perfectly good mechanism to resolve a critical matter early in the

proceedings.” Exhibit p. 29.

The staff does not believe this concept would be well-received in the defense

community. The 1538.5 procedure is complex and has procedural issues that
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make it problematic for the defense. Of course, Judge Stirling is not proposing to

mandate the Section 1538.5 for Fifth and Sixth Amendment issues, only make it

an option for the defendant. But defense attorneys the staff has contacted are

unenthusiastic about the prospect.

Our take on this study proposal is the same as on the preceding one. A

revision of this type, while outside the Commission’s “normal” area of civil

procedure, would not be inappropriate if the Commission wants to get more

heavily involved with criminal procedure. Although Judge Stirling argues that

the proposed revision should be unobjectionable, the staff believes this particular

proposal would not be an easy one to deal with. Of course, part of the

Commission’s process involves attempting to resolve concerns in a way that will

still enable an improvement of the law. Again, the staff thinks the Commission

should be careful about what new obligations it takes on, and in what areas,

given the heavy workload of the Commission in an era of declining resources.

Crime Victims Restitution (Penal Code § 1202.4 et al.)

Judge Larry Stirling of the San Diego County Superior Court suggests that the

Commission review the various victims’ restitution laws. “The restitution laws

are a veritable thicket of laws that are often redundant, often inconsistent, and

unnecessarily complicated.” Exhibit p. 30.

Judge Stirling offers a number of specifics that could improve the situation —

relocate the various statutes into one place in the Penal Code, avoid attempting

to duplicate ordinary civil remedies in the restitution statutes, eliminate

“criminal restitution orders”, preserve civil restitution orders, and correct due

process problems with State Board of Control restitution grants, among other

suggestions. He offers to work with us in “replanting this thicket into an

attractive and effective hedge.” Exhibit p. 33.

The staff agrees with Judge Stirling’s evaluation of the restitution statutes.

They are indeed complex and confusing and very difficult to work with. At one

point in the past Senator Kopp initiated an effort to assign this topic to the

Commission, but eventually dropped the matter when he was able to get

legislation enacted that addressed his specific concerns. Legislative committee

consultants with whom we spoke at the time agreed it would be a boon for all

concerned if someone could straighten out the statutes.

The staff believes this would be a worthwhile and achievable reform project

for the Commission that would be greatly appreciated. Nonetheless, while it
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would make sense for the Law Revision Commission to take on this project, the

staff thinks the Commission is oversubscribed right now and will continue to be

for a number of years. Does it make sense to request authority in this area,

raising the expectation that we will do something, even though we have no

intention to turn to the matter for some time? It is a close call on this one, but

the staff thinks it would be better to revisit this issue when there is a

reasonable likelihood we can take it up. Maybe by then someone else will have

done the necessary clean up job.

Uniform Statute and Rule Construction Act

In connection with its consideration of the use of Law Revision Commission

materials to determine legislative intent (see Memorandum 2002-39, scheduled

for consideration in September 2002), the Commission has asked the staff to

bring back for possible Commission study the Uniform Statute and Rule

Construction Act (1995).

The Uniform Act is an updated version of the Uniform Statutory Construction

Act (1965). That act was adopted in three states (Colorado, Iowa, and Wisconsin),

although some of its provisions were codified in other jurisdictions. The new

Uniform Act covers the following areas:

Uniform Statute and Rule Construction Act (1995)
§ 1. Applicability
§ 2. Common and technical usage
[§ 3. General definitions]
§ 4. Construction of “shall,” “must,” and “may”
§ 5. Number, gender, and tense
§ 6. Reference to series
§ 7. Computation of time
§ 8. Prospective operation
§ 9. Severability
§ 10. Irreconcilable statutes or rules
§ 11. [Enrolled bill] controls over subsequent publication
§ 12. Incorporation by reference
§ 13. Headings and titles
§ 14. Continuation of previous statute or rule
§ 15. Repeal of repealing statute or rule
§ 16. Effect of amendment or repeal
[§ 17. Citation forms]
§ 18. Principles of construction; presumption
§ 19. Primacy of text
§ 20. Other aids to construction
§ 21. Short title
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§ 22. Effective date
§ 23. Severability clause for this act
§ 24. Uniformity of application and construction

The National Conference of Commissioners on Uniform State Laws makes the

following case for the new act:

This Act will assist drafters in preparing legislation and rules,
government officials and lawyers in applying them, and courts and
administrative agencies in construing them. It will significantly
reduce the need for the boiler plate language commonly used in bill
and rule drafting and provide common definitions of certain words
and phrases often used in statutes and rules. It can be used as a
summary of the aids to, and principles of, construction and can
serve as a useful index to a complex area of the law. This Act will
also encourage the development of a body of law as to construction
of statutes and rules that will be more uniform than the present
law.

The new Uniform Act has been enacted in one jurisdiction (New Mexico).

With respect to the utility of enacting a body of law such as the Uniform Act

governing statutory construction, the staff has mixed feelings. It is true that the

existing California law on statutory construction is spotty. There are a few

general rules of construction in the Government Code, and each of the other

codes has a handful of rules of construction that apply to that code. But general

principles, such as the specific controls over the general and the later enacted

prevails over the earlier enacted, tend to be largely a creation of the courts. If we

were to do the job right, we would have to review every section of every code in

light of the newly-adopted rules of construction to make sure we did not

inadvertently change the meaning of a provision. That, of course, would be an

impossible task. An alternative would be to make the new rules prospective only.

The staff is ultimately skeptical  that a body of constructional rules would be

really helpful either to the courts or to attorneys attempting to predict the rulings

of the courts. Our observation is that the courts will ordinarily construe a statute

in such a way as to give the result that appears correct, and will invoke or ignore

relevant rules of construction en route to reaching that result.

SUGGESTED PRIORITIES

The Commission needs to determine its priorities for work during the

remainder of 2002 and for 2003. Completion of prospective recommendations for
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the next legislative session becomes the highest priority at this time of year. That

is followed by matters the Legislature has indicated should receive a priority and

other matters the Commission has concluded deserve immediate attention. The

Commission has also tended to give priority to projects for which a consultant

has delivered a background study — it is desirable to take up the matter before

the research goes stale and the consultant is still available. Finally, once a study

has been activated, the Commission has felt it important to make steady progress

so as not to lose continuity on it.

Legislative Program for 2003

The Commission has completed work on the following matter which should

be part of the Commission’s 2002 legislative program:

• Stay of Mechanic’s Lien Enforcement Pending Arbitration

The Commission has also recommended enactment of the following measure,

which was amended into legislation during 2002 but did not receive a hearing:

• The Double Liability Problem in Home Improvement Contracts

The Commission needs to decide whether to seek reintroduction of this

measure in 2003.

Topics under active consideration by the Commission on which work could

be completed for the 2003 legislative session include the following:

• Exemptions from Enforcement of Money Judgments: Second
Decennial Review

• Common Interest Development Law

Organization of Davis-Stirling Common Interest Development
Act

Procedural Fairness in Association Rulemaking and
Decisionmaking

• Reorganization of Discovery Statute

• Statutes Made Obsolete by Trial Court Restructuring: Part 2

• Obsolete Reporting Requirements

All of these matters are scheduled for consideration by the Commission in

September 2002.
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Legislature’s Priorities

The Legislature has indicated several priority matters for the Commission:

Mechanics lien law. The Assembly Judiciary Committee requested that the

Commission give priority to the study of mechanics lien law. The Commission

has issued its recommendation on the double liability issue, and also made a

report on Mechanic’s Lien Law Reform generally. 31 Cal. L. Revision Comm’n

Reports 343 (2001). The report concludes that a thorough review and revision of

the mechanic’s lien law and related provisions, including parts of the

Contractors’ State License Law, should be undertaken in order to modernize,

simplify, and clarify the law, making it more user-friendly, efficient, and effective

for all stakeholders. However, the Commission has not actually done the work

on the general revision. The staff has prepared some background material.

However, the staff expert, Stan Ulrich, is retiring in September 2002. It would

require a diversion of resources from other projects to bring another staff

member up to speed on the subject.

The Commission’s report states that work on this project will continue “as

Commission resources permit.” The Commission needs to decide whether this is

one it wants to sink its resources into at present. If the Commission wishes to

continue work in the area, that implicates a redirection of resources from the

common interest development project. Given the fact that the Commission is

losing its one staff attorney who is expert in this area, that many of the simplest

issues in the area have proved to be contentious, and that we anticipate further

reductions in staffing next year, the Commission may want to allow this one to

lie fallow for now. We have clearly signaled this possibility in our report to the

Legislature:

Substantial Commission time and staff resources have been and
will continue to be devoted to large, statutorily mandated projects
to recommend repeal of provisions made obsolete by the Trial
Court Employment Protection and Governance Act, the Lockyer-
Isenberg Trial Court Funding Act of 1997, and the implementation
of trial court unification. See Gov’t Code §§ 70219 (repealed by 2001
Cal. Stat. ch. 745, § 113), 71674. In addition, recent and impending
budget cuts will limit the productivity of the Commission’s staff.

31 Cal. L. Revision Comm’n Reports at 351, n. 6.

Obsolete provisions resulting from trial court restructuring. The Legislature

directed that the Commission deliver a recommendation on statutes made
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obsolete by trial court structuring by January 1, 2002. Gov’t Code § 71674. The

Commission delivered its recommendation more or less on schedule, but the

recommendation was necessarily incomplete. SB 1316 would remove the

statutory deadline, enabling the Commission to proceed in a more rational

manner and at a more rational pace. The staff would continue to give this

cleanup project priority into 2003, but thereafter pick up loose ends from time

to time, as other priorities allow. We contemplate using summer legal intern

resources from year to year to help wrap up issues that remain in limbo.

Trial court unification procedural reform. Although the Legislature has not

directed the Commission to give trial court unification procedural reform a

priority, the Legislature has directed the Commission to do it and there is

perhaps more urgency to it than other topics on the Commission’s agenda. We

have spent a fair amount of time on appellate and writ review in a unified trial

court system (peer review issue), and have deferred further work while the

Judicial Council conducts a survey of perceptions of impropriety. We are actively

working on criminal procedure problems under trial court unification. (See

discussion below under “Consultant Studies.”) The major remaining piece of the

puzzle is a review of civil procedure. This is a joint project with the Judicial

Council. The significant issue is whether to adjust the jurisdictional limits for

small claims, limited civil, and unlimited civil cases in the unified courts. We

have in hand empirical data prepared under a Judicial Council grant, and are

planning active consideration by the Commission beginning in November 2002.

Protection of Personal Information. AB 125 (Papan) requires the Commission

to study, report on, and prepare recommended legislation by January 1, 2005,

concerning the protection of personal information relating to, or arising out of,

financial transactions. The study is contingent on funding being provided in the

2002-03 Budget Act. Unless funding is provided in that act (which has not yet

been adopted), the precondition of the ACR 125 study will not have been

satisfied, and the Commission will not be authorized to make the study.

Consultant Studies

To the extent delivery of a background study by a consultant affects

Commission priorities, it is useful to review studies delivered, and to be

delivered, during 2002 (and beyond).

To date during 2002 we have received background studies on the following

topics:
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Review of criminal procedures under trial court unification. The

Commission’s consultant is Professor Gerald Uelmen of University of Santa

Clara Law School. His background study analyzes California criminal

procedures in light of trial court unification. The Commission has reviewed the

study and directed the staff to prepare a draft tentative recommendation based

on the study. The staff will present the draft for Commission review in

November 2002.

Comparison of California Evidence Code with Federal Rules of Evidence.

The Commission’s consultant is Professor Miguel Mendez of Stanford Law

School. He has delivered the first two parts of his study comparing the California

Evidence Code with the Federal Rules of Evidence (and, where significant, the

revised Uniform Rules of Evidence). The parts delivered to date deal with (1)

Hearsay and Its Exceptions and (2) Expert Testimony and the Opinion Rule. Prof.

Mendez expects to deliver the remaining parts over the course of the next year

and a half. The Commission is scheduled to initiate active consideration of this

study in September 2002.

Discovery Innovations from Other Jurisdictions. This study by the

Commission’s consultant, Professor Greg Weber of McGeorge Law School, was

actually delivered in 2001. However, the Commission did not begin active

consideration of it until this year in order to allow time for interested persons

and organizations to review and react to it. The Commission is actively engaged

in this project, and it is scheduled for further review by the Commission in

September 2002.

We expect to receive two additional consultant studies by the end of the year:

Uniform Trust Code. The Commission has contracted with Professor David

English, reporter for the Uniform Trust Code, to prepare a comparison of the

Uniform Code with the California Trust Law. The contract calls for delivery of

the study by December 31, 2001. The State Bar Trusts and Estates Section has

agreed to cover the consultant’s compensation for this study.

Arbitration improvements from other jurisdictions. The Commission has

contracted with Professor Roger Alford of Pepperdine Law School for a

background study on contractual arbitration provisions from other jurisdictions

that may be appropriate for adoption in California. The study is due December

31, 2002. Prof. Alford reports he is on track to deliver the study this winter.

The Commission also has consultants engaged to prepare material for it on

two other topics. These are:
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General assignments for the benefit of creditors. The Commission has

contracted with David Gould of Los Angeles to prepare a background study on

possible statutory clarification of the law governing general assignments for the

benefit of creditors. Mr. Gould has completed a substantial amount of work,

including review of statutes of other jurisdictions, and has delivered an outline of

the study. He has also prepared a questionnaire to obtain empirical data from

persons active in the field. Mr. Gould has not set a completion date for his work.

The funds available for the project have been exhausted, and no further funds

will be made available.

Ripeness and exhaustion of remedies in inverse condemnation. The

Commission has contracted with Professor Emeritus Gideon Kanner of Loyola

Law School to prepare a study of the ripeness and exhaustion of remedies issue

in inverse condemnation procedure. The study has been postponed pending key

litigation in both state and federal courts on the issue. The contract has expired

and funding has lapsed, but Prof. Kanner has indicated his intention to perform

nonetheless. He has not set a completion date.

Other Active Topics

Apart from matters to be wrapped up for the 2003 legislative session,

legislatively set priorities, and projects on which we have received consultant

studies, the Commission has also commenced work on the following topics. We

would try to give a reasonably high priority to these matters, so that, once

activated, they do not become stale. However, the Commission’s workload and

resources are such that it is unlikely that steady progress can be made on all

topics.

Common interest development law. This is a very large project. The

Commission has decided to give priority to nonjudicial dispute resolution

procedures under CID law. We are close to a final recommendation on

procedural fairness in association rulemaking and decisionmaking. We have

made substantial progress on alternative dispute resolution in common interest

developments. Later in the study we will review the Uniform Common Interest

Ownership Act, and analyze the hundreds of problems that have been identified

with the Davis-Stirling Act.

Statute of limitations for legal malpractice. We have not yet reached the

point of a tentative recommendation on this matter.

– 36 –



Attorney’s fees. This is a complex and difficult project concerning the

interrelation of the general attorney’s fee statutes with those governing

contractual attorney’s fee provisions.

Uniform Unincorporated Nonprofit Association Act. The Commission has

made substantial progress towards a tentative recommendation on this topic,

and we can expect it to occupy some Commission time during the coming year.

Miscellaneous smaller topics. There are miscellaneous smaller topics the

Commission has activated or is activating, that will need to be worked into the

Commission’s agenda on a low priority basis during the coming year. Examples

are the standards for waiver of an evidentiary privilege (considered in July 2002)

and inheritance involving a nonmarital child (scheduled for consideration in

September 2002).

CONCLUSION

The Commission’s agenda continues to be as full as it has ever been, or fuller.

If we just stick with already activated projects, and projects on which

background studies are to be delivered, we will have more than enough to keep

us busy for the next year, and beyond.

The staff recommends no departure from the traditional scheme of

Commission priorities — (1) matters to be completed for next legislative session,

(2) matters directed by the Legislature, (3) matters for which the Commission has

engaged an expert consultant, and (4) other matters that have been previously

activated but not completed. Projects falling within each of these categories are

identified above.

The staff recommends that no new topics be added to the Commission’s

calendar, and recommends no new priorities for other topics already calendared.

(The two exceptions are (1) during the coming year the staff would clarify the

“date of death” valuation provision for abatement of beneficiary interests to fund

the share of an omitted spouse and (2) we would calendar the bad faith waste

exception to anti-deficiency legislation some time in the future on a low priority

basis). We could seek authority for the victims’ restitution project with the intent

to defer activation of the project, but the staff thinks it would be better to hold off

until there is a realistic possibility we could get to it in the near term. Next year at

this time we may or may not be in a position to schedule startup of some of the

other backed-up topics such as covenants that run with the land, standardization
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of attorney’s fee statutes, the Uniform Custodial Trust Act, and the Subdivision

Map Act.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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Admin. August 29, 2002
Memo 2002-38

Exhibit

NEW TOPICS AND PRIORITIES

Calendar of Topics Authorized for Study

The Commission’s calendar of topics authorized for study includes the

subjects listed below. Each of these topics has been authorized for Commission

study by the Legislature. For the current authorizing resolution, see ACR 123

(Wayne).

1. Creditors’ remedies. Whether the law should be revised that relates to

creditors’ remedies, including, but not limited to, attachment, garnishment,

execution, repossession of property (including the claim and delivery statute,

self-help repossession of property, and the Commercial Code provisions on

repossession of property), confession of judgment procedures, default judgment

procedures, enforcement of judgments, the right of redemption, procedures

under private power of sale in a trust deed or mortgage, possessory and

nonpossessory liens, insolvency, and related matters.

2. Probate Code. Whether the California Probate Code should be revised,

including, but not limited to, the issue of whether California should adopt, in

whole or in part, the Uniform Probate Code, and related matters.

3. Real and personal property. Whether the law should be revised that

relates to real and personal property including, but not limited to, a marketable

title act, covenants, servitudes, conditions, and restriction on land use or relating

to land, powers of termination, escheat of property and the disposition of

unclaimed or abandoned property, eminent domain, quiet title actions,

abandonment or vacation of public streets and highways, partition, rights and

duties attendant upon assignment, subletting, termination, or abandonment of a

lease, and related matters.

4. Family law. Whether the law should be revised that relates to family

law, including, but not limited to, community property, the adjudication of child

and family civil proceedings, child custody, adoption, guardianship, freedom

from parental custody and control, and related matters, including other subjects

covered by the Family Code.

EX 1



5. Offers of compromise. Whether the law relating to offers of

compromise should be revised.

6. Discovery in civil cases. Whether the law relating to discovery in civil

cases should be revised.

7. Special assessments for public improvements. Whether the acts

governing special assessments for public improvement should be simplified and

unified.

8. Rights and disabilities of minors and incompetent persons. Whether

the law relating to the rights and disabilities of minors and incompetent persons

should be revised.

9. Evidence. Whether the Evidence Code should be revised.

10. Alternative dispute resolution. Whether the law relating to

arbitration, mediation, and other alternative dispute resolution techniques

should be revised.

11. Administrative law. Whether there should be changes to

administrative law.

12. Attorney’s fees. Whether the law relating to the payment and the

shifting of attorney’s fees between litigant should be revised.

13. Uniform Unincorporated Nonprofit Association Act. Whether the

Uniform Incorporated Nonprofit Association Act, or parts of that uniform act,

and related provisions should be adopted in California.
Note: There is a typo in the resolution as enacted. It should read
Unincorporated.

14. Trial court unification. Recommendations to be reported pertaining to

statutory changes that may be necessitated by court unification.

15. Contract law. Whether the law of contracts should be revised,

including the law relating to the effect of electronic communications on the law

governing contract formation, the statute of frauds, the parol evidence rule, and

related matters.

16. Common interest developments. Whether the law governing common

interest housing development should be revised to clarify the law, eliminate

unnecessary or obsolete provisions, consolidate existing statutes in one place in

the codes, establish a clear, consistent, and unified policy with regard to

formation and management of these developments and transaction of real

property interests located within them, and to determine to what extent they

should be subject to regulation.
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17. Legal malpractice statutes of limitation. Whether the statutes of

limitation for legal malpractice actions should be revised to recognize equitable

tolling or other adjustment for the circumstances of simultaneous litigation, and

related matters.

18. Coordination of public records statutes. Whether the law governing

disclosure of public records and the law governing protection of privacy in

public records should be revised to better coordinate them, including

consolidation and clarification of the scope of required disclosure and creation of

a single set of disclosure procedures, to provide appropriate enforcement

mechanisms, and to ensure that the law governing disclosure of public records

adequately treats electronic information, and related matters.

19. Criminal sentencing. Whether the law governing criminal sentences

for enhancements relating to weapons or injuries should be revised to simplify

and clarify the law and eliminate unnecessary or obsolete provisions.

20. Subdivision Map Act and Mitigation Fee Act. Whether the

Subdivision Map Act (Division 2 (commencing with Section 66410) of Title 7 of

the Government Code), and the Mitigation Fee Act (Chapter 5 (commencing with

Section 66000), Chapter 6 (commencing with Section 66010), Chapter 7

(commencing with Section 66012), Chapter 8 (commencing with Section 66016),

and Chapter 9 (commencing with Section 66020) of Division 1 of Title 7 of the

Government Code) should be revised to improve their organization, resolve

inconsistencies, clarify and rationalize provisions, and related matters.

EX 3

















DIBBY A. GREEN

Date: Fri, 16 Aug 2002
To: sterling@clrc.ca.gov
From: "Dibby A. Green" <green@taxlawsb.com>
Subject: Comment re Study L-661 / Memorandum 2002-35

Dear Commission:

At the time the Griswold Case was decided, Attorney John W. Ambrecht, and I
as the paralegal assisting, were working on a case with very similar public
policy issues, although different facts (adoption by third parties where the
parent and child relationship with the natural parent has been
re-established and openly acknowledged).  In light of California's present
"open" adoptions, legislation in recent years enabling contact with the
natural parents to be ongoing, and a recent Hague Convention on
inter-country adoptions which immediately curtailed some of California's
prior adoption policies, there are some significant public policy issues
concerning intestate succession where a child has been adopted by third
parties that the Commission may want to consider either as part of Study
L-661, or at a separate time.

We have had published an article on our case which discusses the public
policy issues, and the text is on our website at:
http://207.154.94.195/resources/estates/adoption.htm.  Should you wish to
pursue this further, we would be happy to provide copies of our research,
analysis, and the full text of the Ventura County Superior Court opinion.

Sincerely,

Dibby Allan Green, CLAS

__________________________________________________________________
Dibby Allan Green, CLAS
Certified Legal Assistant Specialist
AMBRECHT & ASSOCIATES
1224 Coast Village Circle, Suite 32
Santa Barbara, CA   93108
Tel (805) 965-1329 / Fax (805) 965-7637
Email <green@taxlawsb.com>

http://www.taxlawsb.com





















GERALD H. GENARD

Date: Mon, 25 Mar 2002
To: sterling@clrc.ca.gov
From: ghgena <ghgena@yahoo.com>
Subject: Suggestions for repeal and amendment of deadwood and
 discriminatory legislation

Set forth below is a discussion of legislation which should be repealed or
amendment to remove discriminatory or illogical provisions.

INCONSISTENT ATTORNEY OBLIGATIONS

California Business and Professions Code section 6068 (e) makes it one of the
duties of an attorney " To maintain inviolate the confidence, and at every peril to
himself or herself to preserve the secrets, of his or her client".

There are no exceptions to this duty in the Business and Professions Code. By
contrast, California Evidence Code provisions do not make the attorney-client
privilege absolute. Evidence Code section 956 provides that there is no privilege if
the services of the lawyer were sought or obtained to enable or aid anyone to
commit or plan to commit a crime or a fraud. Section 956.5. provides that there is
no privilege if the lawyer reasonably believes that disclosure of any confidential
communication is necessary to prevent the client from committing a criminal act
that the lawyer believes is likely to result in death or substantial bodily harm.

OK, so how does a lawyer disclose information in a situation falling under
Evidence Code sections 956 or 956.5 without being in violation of Business and
Professions Code section 6068(e)? Did the Legislature fail to amend Section
6068(e) when these exceptions to the attorney-client privilege were created? If so,
why haven't they fixed the situation ?

COHABITATION

Family Code Section 4323.provides, in part, that " unless otherwise agreed to by
the parties in writing, there is a rebuttable presumption, affecting the burden of
proof, of decreased need for spousal support if the supported party is cohabiting
with a person of the opposite sex." Why just "opposite sex" ?

When rent and other living expenses are shared between the supported spouse and
a cohabiting partner, why isn't the need for support presumptively less, regardless
of the sex of the partner? Moreover, is there any reason to provide that the parties
can enter into an agreement to change the resumption and, if so, that such
agreement must be written? If such presumption made any sense if the first place,
why would the parties consider agreeing to change it? Why should a court be
bound by such an agreement?



TRAINS, PLANES AND AUTOMOBILES

The crime of trying to wreck a train is subject to more severe punishment than the
crime of wrecking a train-as long as no one dies as a result of the wreck. The
California Penal Code (sections 218 et seq.) provides that if you intend to wreck a
train but don't succeed, the penalty is life WITHOUT POSSIBILITY OF
PAROLE. Section 219, however, provides that if you succeed in wrecking the
train, and no one dies, the penalty is life WITH POSSIBILITY OF PAROLE. If
someone dies as a result of the wreck, then the penalty the penalty is a death
sentence or life without possibility of parole.

By comparison, throwing a rock or engaging in any other unlawful act which
results in damaging a vehicle operated by a common carrier (like a bus carrying
passengers ) results in imprisonment for 2, 4 or 6 years, BUT ONLY IF THERE IS
BODILY HARM. If no bodily harm, then the penalty is up to 1 year in jail or a
fine not to exceed $2,000, or both. (see Penal Code sections 219 .1 et seq.).
Dropping an object (like a paving stone) from a bridge is a misdemeanor- BUT
ONLY IF THE BRIDGE IS A TOLL BRIDGE. ( Penal Code Section 219.3).

There is no specific statute dealing with downing airplanes or blowing up
bridges,other than railway bridges, of course. (see Penal Code section 219 et seq.)

TO VEX AND ANNOY

Has anyone been prosecuted for common barratry ?

According to Penal Code section 158,common barratry is the practice of exciting
groundless judicial proceedings, and is punishable by imprisonment in the county
jail not exceeding six months and by fine not exceeding one thousand dollars.
However, Penal Code section 159 limits the crime by stating that no person can be
convicted of common barratry except upon proof that he has excited suits or
proceedings at law in at least three instances, and with a corrupt or malicious
intent to vex and annoy.

Seems like it's ok to vex and annoy as long as one has the more suitable motive-to
obtain money, at least as long as it cannot be shown that a claim is totally
inconceivable. Is it still possible to make such a showing in California and still
meet the criminal burden of proof beyond a reasonable doubt?

By the way, anyone know anything about "uncommon" barratry?

LIQUOR SALES

What prompted such intense concern over the selling (as opposed to the drinking)
of liquor near universities and veterans homes? The Legislature seems to have
adopted a course of action which has them fine tuning in this area as opposed to
the more obvious and logical approach of leaving such issues to licensing
authorities. (See Penal Code sections 172 et seq.) For example, it is illegal to sell
intoxicating liquor within one mile of the university grounds of certain named



universities but not others. (E.g. UC Berkeley and UC Santa Barbara). The
distance is measured from the border of the grounds only as they existed in 1959 at
UC Davis and UCLA, or 1961, at Santa Barbara , but the prohibited distance at
Davis is three miles and only 1 and 1/2 miles at UCLA. (Oh, by the way, there is
an exemption at Berkeley for any club that has been in existence for at least 35
years, provided, among other things, that it has at least 500 members, owns the
club property, and restricts membership to males ). A catchall section covers other
universities having an enrollment of more than 1000, in which case the prohibited
selling distance is 1 mile, but only if at least 500 students live on campus, and only
if the principal administrative offices of the university are located at such place. Is
the need for a drink is greater if the students have to be close to the administrators?
Anyone who remembers being a student having to deal with the university
administration would probably answer with a yes.

However, it is harder to explain a situation where, for example, why. If there is a
university with an enrollment of 5,000, and 4600 live off-campus, then it's ok if
the off-campus housing can be located next to bars and liquor stores. Stranger still
is the question of why it is ok to sell liquor near a university where the enrollment
is less than 1000 students.

Then, there is a similar limit prohibiting liquor sales within 1 and 1/2 miles of any
home or asylum for former military personnel except for the Veterans' Home in
Yountville (because it is in the Wine Country?).

The Legislature was careful to provide that the prohibited distance "shall be
measured not by airline" but by following the shortest highway. (What does this
mean? A straight line? "As the crow flies"? Is this just another governmental abuse
of the English language like calling swamps and marshes "wetlands"?) Better to
use ordinary English.



LAWRENCE W. STIRLING

From: "Stirling, Lawrence W" <LStirlMD@sdmc.co.san-diego.ca.us>
To: "'Nathaniel Sterling'" <sterling@clrc.ca.gov>
Subject: RE: Penal Code restitution statutes
Date: Mon, 14 Jan 2002

How about reviewing the Penal Code sections dealing with restitution both civil
and criminal. It is really garbled now.

The victims restitution, child support, and fine enforcement programs all
suffer from the same defect. They are mostly government staff remedies which
means next to no remedy at all.

Child support orders are civil orders. When the lawfully ordered payment
becomes overdue, the order should ripen into a judgment by operation of law
and interest on the unpaid amount should then join the obligation along with
the actual and reasonable costs of collection collectible in accordance with
the civil and ccp. This would allow mom to retain an attorney at the
defaulters expense and not the childs.

Same with victims assistance and the collections of all fines, forfeitures,
penalties and court costs.

Not done so now and as a result billions of dollars are lost annually.

We have a bloated and ineffective bureaucracy instead.

Could I give you one simple example?

The courts of this state are not required to create an annual financial
statement or have such audited by an independant auditor and have the result
presented to the appropriate oversight agencies.

The courts are a massive revenue producing operation that doesnt bother.

Last year, the judges of San Diego County assessed over eighty million
dollars in fines and forfeitures. These revenues go to support the CHP,
local police and other important functions.

Of the eighty million the judges assessed, about eight million was actually
paid. The court staff took no action to collect the rest.

This is unjust for many reasons and it is also clearly bad business.

I would hope that someone would pass a law ordering the courts to adopt
current accounting methods and produce an annual financial report and have



it audited in accordance with AICPA standards including the additional
elements of compliance and efficiency.

The results of these indpendants audits should be reported to the two
judiciary committees, the AG, the Governor and the members of the judicial
counsel.

This simple requirement would provide a huge promote justice, provide a huge
revenue source, and provide a stream of recommended improvements in court
operations each year forever.

It would all be self-funded as the court would then have to get off its lazy
butt and collect some of the fines the legislature mandated it to do.

The effects would spill over into child support and victims assistance, both
multi-billion dollar public policy deficiecies.
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